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Title  1 — General  Provisions 

CHAPTER  11— OFFICE  OF  THE 
FEDERAL  REGISTER 

PART  51— INCORPORATION  BY 
REFERENCE 

Publication  Procedures 

AGENCY:  Office  of  the  Federal  Regis¬ 
ter. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Office  of  the  Feder¬ 
al  Register  (OFR)  amends  its  regula¬ 
tions  on  incorporation  by  reference  to 
require  that  agencies  follow  new  pro¬ 
cedures  to  maintain  approval  of  their 
incorporations  by  reference  in  the 
Code  of  Federal  Regulations  (CFR). 
These  amendments  are  necessary  for 
the  OFR  to  compile  inventories  of  all 
materials  approved  for  Incorporation 
by  reference  and  to  keep  those  materi¬ 
als  approved  for  incorporation  by  ref¬ 
erence  up-to-date. 

EFFECTIVE  DATE:  April  27.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Ann  Stevens,  Office  of  the  Federal 

Register,  National  Archives  and  Rec¬ 
ords  Service,  Washington,  D.C. 

20408,  202-523-4534. 

SUPPLEMENTARY  INFORMATION: 

BACKGROUND 

Under  certain  circumstances,  a  Fed¬ 
eral  agency  may  comply  with  the  re¬ 
quirement  that  regulations  must  be 
published  in  the  Federal  Register  by 
referring  to  materials  that  have  al¬ 
ready  been  published  elsewhere.  Use 
of  this  device,  called  “incorporation  by 
reference,”  was  authorized  in  1966  by 
the  Congress  in  5  U.S.C.  552(a)  to 
reduce  the  volume  of  material  pub¬ 
lished  in  the  Federal  Register  and 
the  CFR.  The  legal  effect  of  incorpo¬ 
ration  by  reference  is  that  the  materi¬ 
al  is  treated  as  though  it  were  actually 
published  in  full  in  the  Federal  Regis¬ 
ter  and  the  CFR. 

Under  §  552(a),  the  Director  of  the 
Federal  Register  is  authorized  to 
decide  when  an  agency  may  incorpo¬ 
rate  material  by  reference.  The  Direc¬ 
tor  was  given  this  authority  to  insure 
that  use  of  incorporation  by  reference 
did  not  undermine  the  notice-giving 
function  of  the  Federal  Register 
system  created  by  the  Federal  Regis¬ 
ter  Act  of  1935  (44  U.S.C.  Ch.  15).  To 
carry  out  this  objective,  the  OFR  es¬ 
tablished  procedures  in  1967  that 
agencies  must  follow  before  an  incor¬ 
poration  by  reference  will  be  approved 
(32  FR  7899).  These  pr(x;edures,  as 
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amended,  appear  In  Title  1,  Part  51  of 
the  CFR.  One  of  the  most  important 
of  the  required  procedures  is  the  filing 
of  the  incorporated  material  with  the 
OFR.  The  filing  requirement  is  con¬ 
sistent  with  the  policy  behind  the  Fed¬ 
eral  Register  Act  that  the  OFR  be  the 
central  depository  of  all  Government 
regulatory  documents. 

PROCEDURES 

In  this  document,  we  announce  new 
procedures  that  agencies  must  follow 
to  continue  the  Director’s  approval  of 
material  previously  incorporated  by 
reference.  We  developed  these  proce¬ 
dures:  (1)  to  make  it  easier  for  the 
public  to  identify  incorporated  materi¬ 
al;  and  (2)  to  insure  that  only  material 
currently  enforced  by  the  agency  is  in¬ 
corporated  by  reference. 

Identification  of  Incorporated 
Materials 

Before  1967,  some  agencies  used  the 
incorporation  by  reference  device  even 
though  it  was  not  explicitly  author¬ 
ized  by  statute.  There  are  numerous 
examples  of  these  pre-1967  incorpora¬ 
tions  by  reference  throughout  the 
CFR.  There  are  also  numerous  exam¬ 
ples  of  incorporations  by  reference 
published  after  1967  that  were  not  ap¬ 
proved  by  the  Director  of  the  Federal 
Register.  Neither  of  these  incorpora¬ 
tions  by  reference  have  the  legal 
standing  that  is  available  under  5 
U.S.C.  552(a)  and  1  CFR  Part  51. 

While  the  Om  established  proce¬ 
dures  for  incorporation  by  reference  in 
1967  (32  FR  7899),  we  did  not  require 
agencies  to  file  a  copy  of  incorporated 
materals  with  us  until  1973  (37  FR 
23614).  Therefore,  we  do  not  have  a 
complete  file  of  all  materials  that  we 
have  approved  for  incorporation  by 
reference.  We  have  since  determined 
that  a  complete  file  of  incorporated 
material  is  necessary  to  enable  us  to 
carry  out  our  central  depository  func¬ 
tion  under  the  Federal  Register  Act. 

We  receive  numerous  inquiries  from 
the  public  and  from  Government 
agencies  about  material  that  has  been 
approved  for  incorporation  by  refer¬ 
ence.  The  new  procedures  will  help  us 
handle  these  inquiries  effectively  and 
maintain  and  publish  in  the  Federal 
Register  an  inventory  of  all  material 
incorporated  by  reference.  This  inven¬ 
tory  was  recommended  in  the  Admin¬ 
istrative  Conference  of  the  United 
States  Recommendation  78-4,  Federal 
Agency  Interaction  with  Private 
Standards-setting  Organizations  in 
Health  and  Safety  Regulations  (44  FR 
1357).  We  also  plan  to  list  incorporat¬ 
ed  material  at  relevant  parts  through¬ 
out  the  CFR.  This  agency  listing  is 
necessary  for  historical  research  pur¬ 
poses.  It  will  reflect  exactly  what  ma¬ 
terial  was  incorporated  by  reference 
on  a  given  date  after  July  1,  1980,  and 


will  help  researchers  determine  what 
was  in  effect  on  that  date. 

We  believe  that  the  most  effective 
way  to  assure  the  accuracy  of  this  in¬ 
ventory  is  to  withdraw  all  existing  in¬ 
corporations  by  reference  and  to  re¬ 
quire  agencies  that  wish  to  da  so  to 
apply  again  to  the  Director  for  ap¬ 
proval  to  incorporate  by  reference. 

Maintenance  of  Materials 

Much  of  the  material  that  has  been 
incorporated  by  reference  has  been  re¬ 
vised  since  its  approval.  Agencies  Lha^t 
wish  to  apply  these  revisions  are  re¬ 
quired  by  1  CFR  and  §§51.5  and  51.8 
to  send  us  any  revisions  of  the  materi¬ 
al  and  to  publish  a  document  in  the 
Federal  Register  giving  the  public 
notice  of  these  revisions.  However,  not 
all  agencies  follow  this  procedure.  As  a 
result,  there  are  numerous  references 
in  the  early  editions  of  the  CFR  to 
materials  that  have  been  revised,  even 
though  the  agency  enforces  the  later 
edition. 

We  believe  that  withdrawal  of  all  ex¬ 
isting  approvals  of  incorporations  by 
reference  is  the  most  effective  way  to 
insure  that  only  material  currently  en¬ 
forced  by  the  agency  is  incorporated 
by  reference.  If  agencies  reapply  for 
incorporation  by  reference  approval, 
we  will  review  material  submitted  to 
determine  if  it  is  still  eligible  for  Incor¬ 
poration  by  reference  in  light  of  our 
experience  since  1967  and  in  light  of 
recent  trends  toward  increased  public 
participation  in  the  rulemaking  proc¬ 
ess. 

To  assure  that  the  system  is  kept  up- 
to-date  after  material  is  approved  and 
that  we  periodically  review  the  eligibil¬ 
ity  of  this  material,  we  developed  new 
procedures  for  maintaining  incorpora¬ 
tions  by  reference.  These  procedures 
require  agencies  to  submit  to  the  Di¬ 
rector  a  list  identifying  all  incorporat¬ 
ed  material  enforced  by  the  agency 
and  the  date  of  its  last  revision.  This 
information  will  be  published  in  rele¬ 
vant  portions  of  the  CFR. 

Publication  as  a  Final  Rule 

The  public  will  be  affected  by  these 
procedures  only  to  the  extent  that 
they  will  benefit  from  publication  of 
the  inventories  of  incorporated  materi¬ 
als  and  from  the  maintenance  of  mate¬ 
rial  approved  for  incorporation  by  ref¬ 
erence.  Since  the  procedures  outlined 
in  this  document  relate  to  agency 
management  they  are  exempt  from 
the  notice  and  comment  requirements 
of  5  U.S.C.  553. 

Fred  J.  Emery, 
Director,  Office  of 
the  Federal  Register. 

March  23,  1979. 

Accordingly,  under  the  authority 
vested  in  the  Office  of  the  Federal 
Register  by  5  U.S.C.  552(a).  1  CFR 
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Part  51  is  amended  by  adding  a  new 
section  51.13  to  read  as  follows: 

§51.13.  Procedures  for  approval  and 
maintenance  of  incorporations  by  ref> 
erence. 

(a)  The  Director  withdraws  approval 
of  all  material  incorporated  by  refer¬ 
ence  in  the  Code  of  Federal  Regula¬ 
tions  (CFR)  effective  on  the  following 
dates: 


Incorpormtions  by  reference 
appealing  In 

Are  withdrawn  on 

CFR  Titles  1  through  16.«..».. 
CFR  Titles  17  through  27__... 
CFR  Titles  28  through  41........ 

CFR  TiUes  42  through  SO ...... 

January  1. 1081 

April  1. 1981 

July  1. 1980 

October  1, 1980 

(b)  Each  agency  that  wishes  materi¬ 
al  incorporated  by  reference  in  the 
CFR  to  be  effective  after  the  dates  set 
forth  in  paragraph  (a)  of  this  section 
shall— 

(1)  Request  the  Director’s  approval 
as  required  by  this  Part  and  send  with 
the  request  a  copy  of  the  material  to 
be  incorporated  by  reference  unless 
the  material  is  on  file  with  the  Office 
of  the  Federal  Register  and  is  current¬ 
ly  enforced  by  the  agency;  or 

(2)  Submit  to  the  Director  a  list  of 
that  material  and  the  date  of  its  last 
revision  unless  the  material  is  on  file 
with  the  Office  of  the  Federal  Regis¬ 
ter  and  is  currently  enforced  by  the 
agency. 

(c)  Each  agency  that  wishes  material 
incorporated  by  reference  in  the  CFR 
to  remain  effective  shall  annually 
submit  to  the  Director  a  list  of  that 
material  and  the  date  of  its  last  revi¬ 
sion.  The  agency  shall  submit  this  list 
at  least  30  days  before  the  revision 
date  of  the  CFR  title  in  which  the  in¬ 
corporation  by  reference  appears. 

[FR  Doc.  79-9578  Filed  3-27-79;  8:45  am] 
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Public  Papers  of  the  Presidents 
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Annual  volumes  containing  the  public  messages  and  statements,  news 
conferences,  and  other  selected  papers  released  by  the  White  House. 
Volumes  for  the  following  years  are  now  available: 


HERBERT  HOOVER 


1929  . 

.  $13.30 

1931 . 

.  $14.00 

1930  . 

.  $16.60 

1932-33  . 

.  $17.25 

HARRY  S. 

TRUMAN 

1945  . 

.  $11.75 

1949 . 

.  $11.80 

1946  . 

.  $10.80 

1950 . 

.  $13.85 

1947  . 

.  $11.15 

1951 . 

.  $12.65 

1948  . 

.  $15.95 

1952-53  . 

.  $18.45 

DWIGHT  D.  EISENHOWER 

1953  . 

.  $14.60 

19.57 . 

.  $14..50 

1954  . 

.  $17.20 

1958 . 

.  $14.70 

1955  . 

.  $14.50 

1959 . 

.  $14.95 

1956  . 

.  $17.30 

1960-61  . 

.  $16.85 

JOHN  F.  KENNEDY 

1961  . 

.  $14.35 

1962 . 

.  $1.5..55 

1963 . 

.  $15.35 

LYNDON  B. 

JOHNSON 

1963-64  (Book  I) . 

.  $15.00 

1966  (Book  11) . 

.  $14.35 

1963-64  (Book  II) 

.  $15.25 

1967  (Book  I) . 

.  $12.85 

1965  (Book  I) . 

.  $12.25 

1967  (Book  II) . 

.  $11.60 

1965  (Book  II) . 

.  $12.35 

1968-69  (Book  1) .... 

.  $14.05 

1966  (Book  I) . 

.  $13.30 

19f>8-69  (Book  II)... 

.  $12.80 

RICHARD  NIXON 

1969  . 

.  $17.15 

1972 . 

.  $18..55 

1970  . 

.  $18.30 

1973 . 

.  $16.50 

1971  . 

.  $18.85 

1974 . 

.  $12..30 

GERALD  R.  FORD 

1974  . 

.  $16.00 

1975  (Book  1) . 

......  $13..50 

1975  (Book  II)  .  $13.75 


JIMMY  CARTER 

1977  (Book  I) .  $16.00  1977  (Book  II) .  $15.25 
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